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State of Wisconsin MADISON W1 53707-7850

Joe Leean . .
Secretary Department of Health and Family Services TELEPHONE: (608) 266-8428

Direct dial phone: (608) 266-5445

March 24, 1999
MEMORANDUM

To: Kevin Lewis
Department of Health and Family Services

From: Jean Gilpin and Therese Durkin
DHFS Office of Legal Counsel
Subject: AB 144 Proposed Amendment

The proposed text of an amendment to AB 144 that you showed us does not solve the
problem raised by the original bill’s language. The concern stems from the need 10
satisfy restrictions on record access imposed by federal regulations that control federal
funding of child abuse programs.

Those regulations, in 45 CFR Part 1340 at 1340.14(1), limit access to and uses of child
abuse and neglect reports. The focus of the federal regulations is protection of the child
or investigation of the abuser, not investigation of other people who might come into
contact with the child (and'Wight be under some form of DOC custody) but who are not
accused of abuse or neglect. Note also that the word “subject” has a special definition in
the curtent text of Wisconsin’s statute s. 48.981, so use of the word “subject” in the bill
amendment should be avoided except when talking about the child or abuser.

We suggest the attached language as 2 possible alternate amendment.

Finally, it should be noted that the federal regulations limit disclosure of the reporter’s
(complainant’s) jdentity, specifically providing that the person about whom the report has
been made is not to receive the identity of the reporter. However, we have not built any
language into the amendment to address that issue because we are unsure what materials
a person in DOC custody would ordinarily be given by the DOC system.
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1. Page 3, line 5, delete “has”.

2. Page 3, delete lincs 6 to 9 and substitute: “is in community placement. Disclosures
under this subdivision shall be for the purposes of investigating allegations of known or

suspected child abuse or peglect and providing services to a person who is the subject of

the report. In making its”



§1340.18

social service and medical needs and
tha provision of needed social and med-
ical services. ;

(1) Confidentiality. (1) The Btate must
provide by statute that all records con-
cerning reports and reports of child
abuse and neglect are confidential and
that their unauthorized disclosure is a
oriminal offense.

(2) If & State chooses to, it may au-
thorize by statute disclosure to any or
all of the following persons and agen-
cles, under limitations and procedures
the Btate determines:

{{) The agency (agencies) or organiza-
tions (Including its designated multi-
disciplinary case consultaiion team;}
legally mandated by any Fcderal or
State law to recelve and investigate re-
ports of known and suspected child
abuse and neglect;

(11) A court, under terms identified in

State statute;

(1v) A properly constituted ai y
(Including its dealgnated multldiscl-
plinary case consultation team) inves-
tigating a report of known or suspected
child abuse or neglect or providing
services to a child or famiiy which is
the subject of a report;

P a8 betore him or
her a child whom the physicinn reason-
ably suspects may be abused or ne-
glected; :

(vl) A person legally authorized to
place a child in protective custody
when the person has hefore him or her
a child whom he or she reasonably sus-
pects may be abused or neglected and
the person requires the information in
the report or record in order to deter-
mine whether to place the child in pro-
tective custody:

(vii) An agency authorized by a prop-
erly constituted authority to diagnose,
care for, treat, or supervise a child who
is the subject of a report or record of
child abuse or neglect:

(vitl) A person about whom na report
has been made, with protection for the
tdentity of any person reporting known
or suspected child abuse or neglect and
any other person where the person or
agency making the information avalil-
able finds that disclosure of the Infor-
mation would be likely to endanger the
1ife or safoty of such person;

318

45 CFR Ch. XHI (10-1-98 Edition) l
(Ix) A child named In the report or * [
record alleged to have besn abused or
neglected or (as his/her representative)
hisher guardian or guardian ad iitem;
{x) An appropriate State or local offl- |
cial responsible for sdministration of | B
the child protective service or for over- ,z” ‘
sight of the enabling or appropriating :
legislation, carrying out his or her offl- E
clal functions; and 3
(x1) A person, agency, or organizatios |
engaged in a bonafide research or eval- |
uation project, but without informs-:
tion identifying individuals named inas
report or record, unless having that in-
formation open for review is essential
to the research or evaluation, the ap-
propriate S8tats official gives prior
written approval, and'! the chilg,
through his/her representative as cited
in paragraph (1) of this section, gives,
permission to release the information. '
(3) If a State chooses, 1t. may author-
fze by statute disclosure to additional
persons and agencies, as determined by
the State, for the purpose of carrying

such conc
does not
treatmen:

out background and/or emiployment-re- | ‘trition, h;
lated acreening of individuals who are |. Infant wi
or may be engaged In specified cat- | olan’s (or
egoriea of child related activities or [’ cal judgm
employment. Any Information dis- §:° oumstanc
olosed for this purpose Is subject tothe F.- (1) The
confidentiality requirements In pars- . versibly c
graph (1)(1) and may be subject to addi- §i (1) The
tionkl safeguards as determined by the §' would me
State. ‘ : fective ir
(4) Nothing fn this section shall be R -all of the
Interpreted to prevent the properly [ ditlons, o
constituted authority from summaris- } ' .of the sur
ing the outcome of an investigationto ' (111) The
the person or official who reported the [ 'would be
known or suspected instances of child [ the survi
abuse or neglect or to affect a State's [ treatment
laws or procedures concerning the con- . oumstanc
fidentinlity of its criminal court orits § ' (3) Follc
criminal justice system. ~ used In pa
(6) HHS and the Comptrolier General R .- (1) The
of the United Btatos or any of their [ fant lesst
representatives shall have access to [i' erence to
records, ns required under 46 CFR 74.34. | #hall not
(48 FR 3702, Jan. 26, 1983, as smended at &0 :f“:‘g“’""
FR 14887, April 16, 1985; 52 FR 3905, Feb. §, nued wh
1087; 88 FR 21639, July B, 1990} . of age, or
ing protec
$1340.18 Services and treatment for laws regar
disabled infants. dren over
(a) Purpose. The regulations in this § to thelr ¢
soction implement certain provisions § than one

of the Act. including section 107(bX10) forth in pa
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At the locations indicated] amend the bill as follows:
1. Page 3, line 5: delete [has”.
2. Page 3, line 6: delete]lines 6 to 9 and substitute “is subject to community

placement for purposes of in




